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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,  
SONITPUR AT TEZPUR 

 
 
PRESENT : Sri S. Das    
   Additional Sessions Judge  

Sonitpur, Tezpur 
 

 
 

JUDGMENT IN SESSIONS CASE NO. 16 OF 2011 
U/S 302/34 IPC 

( Arising out of G.R. Case No. 2188 of 2008 ) 
 
 

State of Assam 
 
 

– Versus – 
 

1. Sri Illose Tapna 
       S/O- Sri Marshal Tapna 
       R/o- Mansiri 
       P.S- Tezpur. 
       Dist- Sonitpur, Assam. 
 

2. Sri Matoo Barhoi 
S/O- Late Sanatan Barhoi 
R/o- Hukrajuli 
P.S- Dhekiajuli 
Dist- Sonitpur, Assam. 

 
 
 

A  P  P  E  A  R  A  N  C  E 
 

 
For the State  :   Smt. R. Chakravarty  

        Addl. Public Prosecutor 
    Sonitpur District 

 
For the Accused :   Sri Bipin Kataki, Advocate. 

                 
  

Date of Evidence : 13-06-11, 07-09-11, 
    19-04-12, 20-11-12, 
    01-09-14. 
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Date of Argument : 16-11-2015 

  
  Date of Judgment : 30-11-2015   

 

 

J  U  D  G  M  E  N  T 

 

 

Brief facts: 

  

  Prosecution case in breif is that on 24.12.08 Sri Isaac Champia lodged an 

ejahar with Borghat OP under Tezpur PS alleging inter-alia, that on 23.12.08 at night 

some unknown person had killed his cousin Silvestia Champia by assaulting him with 

sharp cutting weapon. The dead body of Silvestia Champia was recovered from 

nearby paddy field.  

On receipt of ejahar Borghat police made GD Entry vide no. 465 dated 24-12-

2008 and forwarded the ejahar to Tepur PS for registering a  case and accordingly 

Tezpur P.S registered a case vide no 1069/08 u/s 302 IPC. Police started 

investigation and on completion of investigation submitted charge-sheet against the 

accused above named to stand trial u/s 302/34 IPC. 

The corresponding G.R case no. 2188/08 came up before C.J.M Sonitpur. 

Accordingly process was issued and on appearance of the accused the C.J.M 

furnished necessary copies to the accused and committed the case to the court of 

Honble Sessions Judge and then the case was transferred to this court for trial.   

On receipt of the case record and on appearance of the accused  this court 

considered the materials on record and upon hearing both the sides framed charge 

u/s 302/34 IPC against accused persons and read over and explained to the accused 

to which they pleaded not guilty and claimed to be tried. 

Prosecution in order to bring home the charge against the accused examined 

nine witnesses in all. On conclusion of prosecution evidence the accused was 

examined u/s 313 Cr.P.C.The accused totally denied prosecution allegation. However 

defence adduced no evidence whatsoever.  
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The point for determination:  

That you on 23-12-2008 at night at the paddy field of village Mansiri under 

Tezpur P.S in furtherance of common intention committed murdered by intentionally 

causing death of Silvester Champia and thereby committed an offence punishable 

u/s 302/34 IPC within my cognizance. 

I have gone through the evidence on record and heard argument of both 

sides. 

 

Discussion Decision and Reasons thereof : 

PW 1 is Dr. Tilak Bhatacharjee. His evidence is that on 25.12.08 he was 

working as M&HO-I at Kanaklata Civil Hospital, Tezpur. On that day he performed 

post mortem examination on the dead body of Silvester Champia in connection with 

Borghat OP GDE No. 456 dated 24.12.2008 being identified and escorted by Sri 

Issac Champi, Sri Nicholas Champia and UBC/567 Jogeswar Chinte.   

PW 1 in his examination, he found as follows: An average built male dead body of 

age about 20 years, wearing light T-shirt ash coloured jacket with pink coloured shirt 

tied around waist.  

Injuries: 

1. Sharp cut injury on left side on face below ear lobete extending to back 

of neck 4’’ x 1” exposing oral cavity.  

2. Lacerated cut injury on left side of upper neck extending to back of 4” x 

1” x 1.5” exposing cervical vertebra. 

3. Sharp cut injury of 2” x ½” x ½” on left side of back of neck below the 

No. 2 injury.  

4. Lacerated cut injury on lower part of neck in front of 5” x 1” cutting 

trachea, esophagus and major vessels on left side. Maggot is found.  

5. Sharp cut injury on right side of face and back of neck of 5” x ¼” x ¼” . 

 

PW 1 stated that other organs are normal. Injuries described are ante 

mortem in nature.  
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Opinion: 

 In his opinion, the cause of death is hemorrhage and shock as a result of 

injury sustained, which is ante mortem in nature. PW 1 exhibited Post mortem report 

as Ext. 1 and Ext. 1 (1) is his signature and 1 (2) is the signature of Joint Director.  

 

 PW 2 is Meghnath Chetry. He identified the accused in the dock. He also 

stated that he knew deceased Silvesterr Champia. According to him the occurrence 

took place about 2 years back. One day in the morning Issac Champia informed him 

that Silvester Champi had been killed.  He went to the paddy field where the dead 

body of Silvester Champia was lying dead. Immediately he informed police and 

police came to PO. Police examined the dead body and arrested the accused 

persons. On interrogation the accused persons confessed before police that they had 

killed Silvester Champia. Police used sniffer dog in the investigation and following 

the movement of sniffer dog police recovered 2 Nos. of dao and 1 shirt and 1 pant 

stained with blood and used by the accused Illuse Tapno which were concealed 

under the earth. Police seized the dao and clothes in his presence. Ext. 2 seizure list 

2 (1) is his signature.  

 

PW 3 is Issac Champia. He identified the accused in the dock. He deposed 

that deceased Silvester Champia was his cousin. He also stated that the occurrence 

took place about 2 years back.  One day in the morning when his son and wife had 

gone to paddy field, on the way they noticed blood stain on the ground and going 

ahead they also found sendle and watch. They could recognize those articles to be 

of Silvester Champia and came back and informed him about the matter. Then he 

followed the blood stain on the path and finally found the dead body of Silvester 

Champia. He informed gaon burah and also lodged complain in the police station. He 

also stated that Silvester Champia had worked in the house of one Suleman. On the 

date of occurrence during night he took meal in the house of his uncle but stayed in 

the house of Suleman during night. On that day, Illose Tapno also stayed in the 

house of Suleman during night. On being asked by police accused Illose denied that 

he killed Silvester Champia. However, police used dog and recovered dao and pant 
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and shirt from under the earth. Police seized the said articles and he put signature in 

the seizure list. This witness was declared hostile by prosecution.  

 

PW 4 is Ladrush Tapno, PW 5 is Thomas Champia, PW 6 is Dowd Champia, 

PW 8 Marchel Tapno were declared hostile by the prosecution.  

 

PW 7 is Nikolash Champia. He identified the accused in the dock and stated 

that deceased Silvester Champia was his cousin. He deposed that the occurrence 

took place in the year 2007 in the month of December at night. On the next day at 

about 7 a.m in the morning he came to know about the incident. His elder brother 

and found his  the dead body of Isak Cmapia in the paddy field and then informed 

police. Police came to the P.O. On interrogation it was reveal that the deceased was 

companion of accused Ilus and they used to stay together. Then police apprehended 

Ilus Tapna. On interrogation Ilus Tapna stated that one Matto was with him. Police 

also apprehended Matto. Then the accused persons confessed before police that 

they had killed Silvester. Police also seized one dao from accused Illose Tapna. Ext- 

2 is seizure list. 2(3) is signature. Ext- 3 is the inquest report. 3 (4) his signature. 

 

PW 9 is the investigating Officer, Abdul Kalam Azad. His evidence is that on 

24-12-08 he was at Borghat Police Out Post as I.C. On that day on the basis of 

verbal information from one Bisak Champia, he made G.D Entry vide Borghat O.P GD 

Entry No. 456 dated 24-12-08. Then he along with his staff went to the P.O. at 

Mansinga Adibasi Village. At the P.O. in a paddy field one person was found lying 

dead with cut injuries on his neck and head. Then he arranged dog squad. The 

sniffer Dog tracked the criminal and entered in to the house of accused Illose Tapna 

and Matto Barhoi. Accused Matto was not found at home. Then he came to the P.O 

and held inquest in the dead body. Ext- 3 inquest report, 3(5) his signature and also 

prepared dead body challan for post mortem examination of the deceased. Ext- 5 

dead body challan, 5(1) his signature. Thereafter, he arrested the accused persons 

Illose Tapna and Matto Barhoi. The accused persons confessed before police and 

public that they had killed Selvester Champia. He also seized  two dao (one each) 

from the house of the accused persons as showed by the accused persons, in 
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presence of witnesses. Ext- 2 Seizure list, 2(4) his signature. Then he made 

application before court for recording confessional statement of accused persons. He 

drew sketch map of the P.O. and took steps for P.M examination of the deceased. 

On the same day in the afternoon Bisak Champia lodged a written complaint in the 

police station. It was forwarded to Tezpur P.S for registering a case. He also stated 

that he show the two seized dao in the court as M-Ext-1 and 2. EXT – 4 is ejahar, 

4(2) his signature. 4(3) signature of O/C, Tezpur. He also recorded statement of 

witnesses. Further, he deposed that on interrogation Illose Tapna told him that on 

the date of occurrence he and Silvester Champia had alcohol in the house of the 

complainant. Matto Barhoi called away Silvester Champia, and then all of them went 

to the paddy field. Illose Tapna inflicted dao blow on the head of Silvester Champia 

and Silvester fell down. Accused Matto Barhoi inflicted dao blow on the neck of 

Silvester Champia and dragged him to a distance and left him there. He also 

confessed before him that he along with Illose Tapna assaulted Silvester with dao 

causing his death. The accused was arrested and produced before the court He 

collected P.M report and on completion of investigation submitted Charge Sheet 

against the accused persons U/S 302 IPC.  

 

CROSS EXAMINATION 

In cross examination PW 2 stated that the dead body was found lying in the 

paddy field. When police came he also went to the P.O. He also stated that he put 

his signature in Ext- 2 at the place of occurrence. He also stated that after the dead 

body was taken to Police station he was called to police station and he went there 

with Isak Champia. At the time the accused  persons were in the lockup. He also 

stated that he did not state before police regarding the recovery of weapon of 

offence with the help of dogs as police personal made the recovery themselves.   He 

also stated that he saw sharp cut injury on the neck just below the back of the head 

and there also show sharp cut injury on the back of the deceased.  

 

PW 3 (hostile witness), in his cross by prosecution, he denied suggestion that 

he told before police that the accused Illose Tapna and Matto Brahoi confessed 

before police that they had killed the deceased and also produced the dao before 



P a g e  | 7 

 

police. In his cross by defence he stated that Silvester worked together with Illose 

Tapna. He also stated that he did not know that at the time of occurrence he was in 

the house of Suleman. He also stated that in the police station he saw the materials 

recovered by police with the help of dogs. He also stated that he did not state 

before police that the accused made confession about their guilt.  

 

PW 4(hostile witness) When cross examined by prosecution that denied that 

he stated before police that the accused persons confessed before police and public 

that they had killed Silvester Champia and also recovered dao from them.  

 

When cross examined by defence stated that deceased Silvester Chapmpia 

used to live in the house of his uncle Isak Champia. He also stated that when police 

came he went to the P.O and then he came back. He had no knowledge as to who 

committed the offence. 

 

PW 5 and 6 (hostile witnesses) in their cross by prosecution and defence 

made similar statement. 

 

PW 8 (hostile witness) when cross examined by prosecution denied his 

statement before police that when police came to the P.O. he also went there. He 

also denied his statement before police that on the previous night Silvester Champia 

was murdered and left in the paddy field, police was informed and interrogated his 

son Illose Tapna and Matto Barhoi and they stated before police that they consumed 

alcohol at the relevant time and there was quarrel between them and killed Silvester 

Champia by assaulting him with dao. He also denied his statement before police that 

the accused persons produced before police two daos they used in killing the 

deceased.  

PW 9 in cross examination has stated that he started investigation on the 

basis of the verbal information of Isaac Champia .he also stated that he seized the  

two nos of daos shown by the accused persons. He also stated that he arrested the 

accused persons from their house. Further stated that though he made prayer for 

recording confessional statement of accused persons in the court there is no 
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confessional statement of the accused persons in this case. However, he stated that 

he recorded the statement of accused in the police station. He denies defence 

suggestion that the accused persons gave statement before him as they were put in 

fear. He also denied defence suggestion that he framed the case against the 

accused on the basis of suspicion. 

 

Appreciation of evidence: 

 

From the discussion of the evidence on record it appears that out of nine 

witnesses four prosecution witnesses including the complainant turned hostile. 

However complainant who examined himself as PW 3 in his examination in chief has 

stated that one day in the morning when his son and wife had gone to nearby paddy 

field they found blood stain on the path and then informed him. Then he followed 

the blood stain and found the dead body of Isaac Champia lying in the paddy field. 

Then he informed police. He also stated in his chief that police came to the place of 

occurrence. He also stated that Silvester Champia had worked in the house of one 

Suleman. Further He stated that on the date of occurrence at night deceased took 

meal in the house of his uncle but stayed in the house of Suleman during night. On 

that day, Illose Tapno also stayed in the house of Suleman during night. On being 

asked by police accused Illose denied that he killed Silvester Champia. He also 

stated that police used dog and recovered dao and pant and shirt from under the 

earth but he did not see those articles. Further he stated that police seized the said 

articles and he put signature in the seizure list.  

 

PW 2 is an independent witness. According to him Issac Champia informed 

him that Silvester Champia had been killed.  He went to the paddy field where the 

dead body of Silvester Champia was lying dead. Police came to the PO and 

examined the dead body and arrested the accused persons. On interrogation the 

accused persons confessed before police that they had killed Silvester Champia. 

Police used sniffer dog in the investigation and following the movement of sniffer 

dog police recovered 2 Nos. of dao and one shirt and one pant stained with blood 

and used by the accused Illose Tapno which were kept buried under the earth. 
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Police seized the dao and clothes in his presence. Ext. 2 seizure list 2 (1) is his 

signature.  

 

PW 7 is uncle of deceased Silvester Champia. He stated that his elder brother 

found the dead body of Isaac Champia in the paddy field and then informed police. 

Police came to the P.O. On interrogation it was revealed that the deceased was 

companion of accused Illose Tapno and they used to stay together. Then police 

apprehended Illose Tapno. On interrogation Illose Tapno stated that one Matto was 

with him. Police also apprehended accused Matto. Then the accused persons 

confessed before police that they had killed Silvester. Police also seized one dao 

from accused Illose Tapna. Ext- 2 is seizure list. 2(3) is signature. Ext- 3 is the 

inquest report. 3 (4) his signature. 

 

On consideration of evidence of non official witnesses PW 2, PW 3 and PW 7, 

it is found that they have corroborated each other with respect to the fact that the 

dead body of the deceased Isaac was found in the paddy field and police with the 

help of sniffer dog recovered the weapon of offence from the house of the accused 

as shown by the accused.  

 

Now coming to the evidence of the I.O, we find that he has categorically 

stated that he found the dead body in the paddy field and then he used dog squad 

to track the criminal. The dogs led him to the house of the accused persons and on 

interrogation of the accused he also recovered weapon of offence as shown by the 

accused persons in presence of witnesses. He also held inquest on the dead body of 

the deceased. I have examined the inquest report. From the inquest report it reveals 

that there was cut mark/injury on the back of the neck and also other cut injuries on 

cheek.  

 

Looking at the evidence of the M.O PW 1, I find that the doctor has 

supported the evidence of the PW 2, PW 3, PW 7 and PW 9 with respect to the 

injuries sustained by the deceased. The descriptions of injury in the inquest report 

tally with the contents of the medical report.  
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I have very carefully considered the evidence on record in this case we find 

that there is no eye witness account available. However, from the circumstances 

brought on record by the PWs I found to be cogent and consistent and in my 

opinion quite sufficient to rope in the accused with the commission of murder of 

Isaac Champia in as much as it clearly point to the involvement to the accused.  

 

I have also carefully examined the evidenceof pws in cross examination part, 

though the defence has attempted to show that the accused persons were arrested 

on suspicion and they have made confession before police and PWs under fear and 

pressure, on careful scrutiny of the evidence in totality it transpires that the 

statement made by the PWs on oath in their examination in chief remains unshaken. 

I find that this case rests on circumstantial evidence and from the evidence of the 

following circumstances emerge :  

 

1. PW 2, PW 3, PW 7 and PW 9 have in their evidence stated that police 

used sniffer dog to track / nab the accused persons and the dog led 

police to the house of the accused persons. 

2. These PWs have also stated that the police recovered and seized the 

weapon of offence as shown by the accused persons. 

3. The medical report has fully supported the evidence of the PWs with 

respect to injuries sustained by the deceased.  

4. Pw 9, the I.O made the seizure in presence of witnesses and he finds 

support from the evidence of PW 2, PW 3, PW 7 as regards his statement 

that the accused confessed their guilt before him stating that the 

deceased consumed liquor on the night of occurrence and then each of 

the accused assaulted the deceased with dao. 

5. There is also evidence of I.O that the sniffer dog led him to the house of 

accused persons.  

 

From the above analysis of the evidence on record we find that the PWs 

have deposed in a consistent and convincing manner which would point to the 
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involvement of the accused persons in the commission of the crime. This being the 

position we may look at the law regarding circumstantial evidence.  

 

The settled position regarding conviction on the basis of circumstantial 

evidence as propounded by Hon’ble Supreme court is as follows :  

(1) The circumstances from which the conclusion of guilt is to be drawn should be 

fully established. The circumstances concerned `must' or `should' and not `may be' 

established; 

(2) The facts so established should be consistent only with the hypothesis of the 

guilt of the accused, that is to say, they should not be explainable on any other 

hypothesis except that the accused is guilty; 

(3) The circumstances should be of a conclusive nature and tendency; 

(4) They should exclude every possible hypothesis except the one to be proved; 

and  

(5) There must be a chain of evidence so complete as not to leave any reasonable 

ground for the conclusion consistent with the innocence of the accused and must 

show that in all human probability the act must have been done by the accused. 

 

   In view of what has been discussed above I find that the circumstances 

brought on record are of conclusive nature and the facts are fully established and 

consistent with the hypothesis of the guilt of the accused and it excludes every 

hypothesis except the one proposed to be proved. I also find that the chain of 

evidence is so complete as not to leave any reasonable ground for the conclusion 

consistent with the innocence of the accused. It is established beyond doubt that the 

accused persons are involved in the killing of Silvester Champia. 

 

Now coming to the evidence of hostile witnesses in this case we find that 

they had knowledge regarding the occurrence and hence, the evidence of the hostile 

witness as to the occurrence lends support to the prosecution case.    

 

I may refer to the following observation of Hon’ble Supreme Court regarding 

law of hostile witnesses :  
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In the case of Mrinal and Others Vs. State of Tripura, (2011) 9 SCC 

479 it is held ‘It is settled law that corroborated part of evidence of hostile 

witnesses regarding commission of offence is admissible. The fact that the witness 

was declared hostile at the instance of the Public prosecutor and he was allowed to 

cross-examine the witness furnishes no jurisdiction for rejecting en bloc the evidence 

of the witness. However, the court has to be very careful, as prima facie, a witness 

who makes different statements at different times, has no regard for the truth. His 

evidence has to be read and considered as a whole with a view to find out whether 

any weight should be attached to it. The court should be slow to act on the 

testimony of such a witness, normally; it should look for corroboration with other 

witnesses.’ 

 

Now let me see whether the act of the accused constitute culpable homicide 

amounting to murder or culpable homicide not amounting to murder.Culpable 

homicide is defined  u/s 299 IPC. and murder is defined u/s 300 IPC.There are five 

exceptions to sec 300IPC. 

   

  It is well settled that ‘To render culpable homicide is murder the case must 

come within the provisions of clause 1,2,3, or 4 of S. 300 and must not fall within 

any one of the five Exceptions attached thereto. An offence under section 302, I.P.C. 

presupposes an offence under section 299, I.P.C. But an offence under section 299, 

I.P.C. becomes an offence under section 302, I.P.C., if it is committed with the 

intention or knowledge described in the four clauses or either of the four clauses of 

section 300, I.P.C. If the requisite intention or knowledge under the several clauses 

of section 300, I.P.C. is not proved, then the offence is one under section 299, I.P.C. 

provided, of course, the intention or the knowledge mentioned in clauses (a) to (c) 

of that section are proved ’and when the act falls within anyone of five  the 

exceptions it will be a case of culpable homicide not amounting to murder 

punishable u/s 304 IPC 

 

 Here in this case, it is found that the accused persons and the deceased 

were known to each other and on the date of occurrence they consumed alcohol 



P a g e  | 13 

 

together and the accused persons assaulted the deceased with dao, resulting into 

his dead. Hence, it is quite clear that the accused persons had no intention to kill the 

deceased but the accused persons knew that the assault inflicted on the deceased 

was sufficient to cause his dead.  

 

 

In my considered opinion the act of the accused persons does not fall within 

the four clauses of section 300 IPC., as it is found that the act was done in a sudden 

fight. Hence, the act of the accused comes within Exception 4 of section 300 IPC.  I 

find that the act of the accused constitute an offence of culpable homicide not 

amounting to murder u/s 299 IPC, punishable under part II of section 304 IPC. 

 

Section 304 IPC reads : Punishment for culpable homicide not amounting to murder :- 

Whoever commits culpable homicide not amounting to murder, shall be punished with 

imprisonment for life or imprisonment for either description for a term which may extend 

to ten years, and shall also be liable to fine, if the act by which the death is caused is done 

with the intention of causing death, or causing such bodily injury as is likely to cause 

death; 

Or with imprisonment of either description for a term which may extend to ten 

years or with fine or with both, if the act is done with the knowledge that it is likely to 

cause death, but without any intention to cause death or to cause such bodily injury as is 

likely to cause death . 

 

In view of my discussion and reasons above, I find that the accused persons 

did the act by which death was caused with knowledge that the bodily injury 

caused to the deceased was likely to cause death of deceased Silvester 

Champia. 

 

    

  In view of my discussion and reasons above I find that prosecution has been 

able to prove the charge u/s 304 part II IPC against accused persons, namely, Sri 

Illose Tapno and Matto Barhoi beyond all reasonable doubt. 
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O  R  D  E  R 

    

  In the result, I find accused persons, namely, Sri Illose Tapno and Matto 

Barhoi guilty u/s 304 part II IPC. Accordingly, they are convicted there under.   

   

  Heard the accused persons on the point of sentence. Both the accused 

persons pleaded for mercy on ground that they have been in jail for about seven 

years. 

  Accordingly, accused persons, namely, Illus Tapno and Matto Barhoi are 

sentenced to undergo rigorous imprisonment for seven(7) years each u/s 304 Part II 

IPC. 

 

  Set off the period of detention. 

 

Let a free copy of Judgment be give to the accused free of cost. 

 

 Given under my hand and seal this 30th day of November 2015. 

 

  ( S. DAS ) 

      
   Additional Sessions Judge, 

  Sonitpur :: Tezpur 

 


